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Introduction 

‘The costs of all proceedings are at the discretion of the court (CPR, r.44.2). While the 

general rule is that the unsuccessful party pays the costs of the successful party (CPR, 

r.42.2(2)) the court can make a different order. In deciding what order (if any) to make, the 

court must have regard to all the circumstances including the conduct of the parties, whether 

a party succeeded in part of his case, and any admissible offer to settle made by a party 

which is drawn to the court’s attention, and which is not an offer to which costs 

consequences under Part 36 apply (CPR, r.44.2).  

The conduct which the court takes into account is conduct before as well as during the 

proceedings, including to what extent the parties followed the Practice Direction on Pre-

Action Conduct or any relevant pre-action protocol, whether a party acted reasonably in 

raising an issue, the manner in which the claim was pursued or defended, and whether a 

successful party exaggerated its case (CPR, r.44.2(5)). 

Paragraphs 13.188 and 13.189 of ‘Probate Disputes and Remedies’ (2014), by Dawn 

Goodman, Paul Hewitt, and Henrietta Mason. 
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‘Trustees and personal representatives have a duty to protect the trust fund or the estate. If in 

doing so, they are able to recover any costs from another party or source, then they will 

claim them in the ordinary way. But if this is not possible , they are entitled to their costs of 

any proceedings undertaken in their capacity of trustee or personal representative out of the 

trust fund or estate…Such costs will be assessed on the indemnity basis to the extent that they 

have been properly incurred. Whether that has happened depends upon all the 

circumstances, but in particular whether they have acted in the interests of the trust or estate 

rather than for some other benefit (including their own)…The reasonableness of bringing or 

defending proceedings (and the conduct of them) will be considered and so too will the 

question of whether the trustee obtained directions from the court before bringing or 

defending those proceedings (CPR, r.46.3, and CPR PD 46, Para 1)…A trustee or personal 

representative who has acted outside his duty or has acted in his own interests or otherwise 

unreasonably not only will be unable to recover his costs out of the fund or estate, but he may 

be ordered to pay the costs of another party personally.’ Paragraphs 38.1 and 38.2 ‘Cook 

on Costs 2015’, by Simon Middleton and Jason Rowley. 

Law Society Practice Note: Disputed Wills paragraphs 5.1 and 5.2 states, 

‘5.1 Risk of incurring costs  

As an executor you are a fiduciary with duties to the beneficiaries of the estate, whoever they 

turn out to be. If you are partisan in the litigation, you risk a costs order being made against 

you personally. Provided you act neutrally in any litigation the costs of the executor should 

come out of the estate. So far as the warring parties are concerned, it is no longer the case 

that costs in probate litigation will necessarily be ordered from the estate. Costs are at the 

discretion of the court, and it is increasingly the case that the unsuccessful party will have to 

bear them.  

To avoid being at risk of costs you should therefore remain neutral and allow the 

beneficiaries of the will or next of kin to pursue the litigation. Your only obligation in the 

proceedings is to provide information and to preserve the estate.  

5.2 Conducting litigation on behalf of the beneficiary  

There may sometimes be circumstances in which it is difficult for the beneficiaries to conduct 

the litigation and you, as executor, may wish to do so on their behalf. If so you should:  
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 be clear that you are making yourself a party to the litigation with all the risks of 

adverse costs orders being made against you  

 protect yourself where possible by taking out an indemnity for costs from adult 

beneficiaries  

The safest course of action is for you to suggest to the beneficiaries that they seek separate 

advice.’ 

Where an executor is also a beneficiary, the executor and his legal advisors must ensure that 

there is no conflict of interest between his role as an executor of the estate, and as a 

beneficiary under the will. If there is a likelihood of a conflict it is better to err on the side of 

caution. 

An executor who is a defendant and who wishes to remain neutral and abide by the decision 

of the court should state this is Section A of the Acknowledgment of Service form (CPR 

r.57.16(4), PD 57,para 15).  

The executor must also file and serve a written statement which must set out the information 

required by CPR PD 57, paragraph 16(1)-(4) within 21 days of service of the claim form on 

him.  

The witness statement should: 

 give full particulars of the net estate; 

 set out details of the beneficial interests in the estate, giving names and addresses of 

all living beneficiaries and the value of their interest if known; 

 state if a beneficiary is known to be a minor or a patient; and 

 give any information that the executor has which might affect the exercise of the 

court’s discretion. 

Despite the need to maintain a neutral position in his capacity as an executor, the executor 

should, at an early stage, disclose information and documents relating to the value of the 

estate (e.g. copy valuations and draft estate accounts) and any other 

information/documentation in his possession or control which is of relevance to any claim 

under the Inheritance Act, with a view to facilitating an early resolution of the claim. The 
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Practice Direction to the Civil Procedure Rules dealing with pre-action conduct provides 

that in cases not covered by any approved protocol, the court will expect the parties to act 

reasonably in exchanging information of relevance to the claim and generally in trying to 

avoid the necessity for proceedings. Where an Inheritance Act claim has been brought it 

is advisable for the parties to agree to follow the ACTAPS Practice Guidance for the 

Resolution of Probate and Trust Disputes.  

Account and assessment 

‘A beneficiary has the right under section 71(3) of the Solicitors Act 1974 to apply for 

assessment of costs incurred by a trustee. Upon such an assessment, the Court has power 

under section 71(3)(b) to order a trustee to pay personally any amount found to be due, as 

the Court thinks fit. Alternatively, if a beneficiary is concerned that a trustee has incurred 

costs of litigation which should not have been incurred, he may claim an account by the 

trustee. Such an account may be sought on the footing of wilful default, on the basis that the 

trustee has expended trust monies on legal fees in breach of trust (which breaches would 

need to be particularised). The Court would be likely to determine the amount payable to the 

trust fund by the trustee by the process of a detailed assessment of the trustee’s costs in the 

objectionable litigation.’ ‘Costs in trusts litigation’ (2010) by Constance McDonnell, 

http://www.step.org/costs-trusts-litigation. 

Application for directions to compromise a claim by or against the estate 

‘Where a difficulty arises between personal representatives themselves or personal 

representatives and beneficiaries as to the administration of the estate it is possible to apply 

for an administration order (whereby the estate is administered under the direction of the 

court), or more usually and economically, to make an application for directions on specific 

issues.  

Personal representatives or will trustees in doubt as to the extent or proper exercise of their 

powers, caught in the crossfire between warring beneficiaries or faced with a difficult 

decision commonly seek guidance from the court in the form of directions pursuant to the 

court’s ancient power to secure the proper administration of an estate or execution of a will 

trust. CPR Part 64 describes how the court can give such directions and Chapter 25 of the 

Chancery Guide 7
th

 Edition provides guidance on how to make such an application. If there 

is an issue of real difficulty and the personal representatives or will trustees have been 

http://www.step.org/costs-trusts-litigation
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unable to resolve it in discussion with the beneficiaries it should be brought before the court 

by the personal representatives or will trustees who may join the beneficiaries or 

representative beneficiaries as defendants. 

A beneficiary can issue the application if he considers that the personal representatives or 

will trustees are being dilatory. This will very likely be viewed as a hostile step with the usual 

cost consequences unless the court considers that, in accordance with the guidelines set out 

in Re Buckton [1907] 2 Ch 406, the proceedings could properly have been brought by the 

personal representatives or will trustees themselves.’ Paragraphs 13.168-13.170 ‘Probate 

Disputes and Remedies’ (2014), by Dawn Goodman, Paul Hewitt, and Henrietta Mason. 

Beddoe Orders 

A Beddoe Order is a direction to personal representatives or will trustees to take or defend 

proceedings affecting the estate or trust at the expense of the estate or trust fund. 

‘If personal representatives or will trustees are contemplating issuing proceedings or 

proceedings are issued against the estate (through the personal representatives in their 

representative capacity) or will trust (through the trustees), the personal representatives or 

will trustees are at risk as to their costs if they do not obtain the sanction of the court to their 

involvement in the proceedings.’ Paragraph 13.205 ‘Probate Disputes and Remedies’ 

(2014), by Dawn Goodman, Paul Hewitt, and Henrietta Mason. 

‘Wherever there is doubt as to whether litigation should be pursued or defended by trustees, 

and where there is no proper authority given to them by beneficiaries, trustees would be 

acting reasonably by applying to the Court for guidance as to whether they should bring, or 

defend substantively, a claim. Such an application should be made prior to such a claim 

being brought (if claimants) or as soon as they are aware that a claim is imminent/has been 

issued (if defendants). The Court may be persuaded to stay the timetable in the main 

litigation to give the trustees a reasonable period of time to seek a Beddoe order. Without a 

Beddoe order, or without provision within the final order in the litigation that the trustees’ 

costs may be paid out of the trust fund, the trustees will be personally liable to pay their 

litigation costs, and possibly other parties’ costs if the trustees have not been successful in 

the proceedings. Even if the unsuccessful trustees acted on counsel’s advice and even if they 

acted reasonably in their reliance upon legal advice, the trustees may still be personally 

liable for costs if the Court considers that the litigation was speculative or ‘idle’: In re 
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Beddoe at 562.’ ‘Costs in trusts litigation’ by Constance McDonnell: 

http://www.step.org/costs-trusts-litigation. 

‘Trustees or personal representatives may apply to the court before commencement or 

defending proceedings for an order that, win or lose, they will be entitled to their costs out of 

the property in dispute, before the facts have been fully investigated and before the law has 

been fully argued. This may be appropriate if there is a risk of a suggestion that the trustee 

has acted unreasonably or in his own interest…[Beddoe Applications] are made under CPR 

Part 25 if made before proceedings are commenced or by application notice in accordance 

with CPR Part 23 if made after proceedings have commenced. 

CPR, r.54.2(a) and CPR PD 64A, para 6 apply to claims for the court to determine any 

question arising in the administration of a deceased person or the execution of a trust. This 

includes a direction that the beneficiaries’ costs should be paid in advance out of the trust 

fund, “a prospective costs order”. The procedure for such costs applications is found within 

the Practice Direction to Part 64 Estates, Trusts and Charities. 

To the extent that the order relates to the trustee’s own costs, the court can simply authorise 

those costs to be paid from the fund. If there are any other party’s costs the court can direct 

that the agreed (or assessed) costs be paid either on the standard or indemnity basis. Interim 

payments may be made on account of such costs.’ 

Paragraphs 38.3 and  38.4 of ‘Cook on Costs 2015’, by Simon Middleton and Jason 

Rowley. 

The procedure is set out in CPR PD 64B: https://www.justice.gov.uk/courts/procedure-

rules/civil/rules/part64/pd_part64b. The application is made under CPR Part 8.  

Note: 

 the trustees' evidence should be given by witness statement. In order to ensure that, if 

directions are given, the trustees are properly protected by the order, they must ensure 

full disclosure of relevant matters, even if the case is to proceed with the participation 

of beneficiaries as defendants; 

 the application in support of the application must cover the advice of a lawyer as to 

the prospects of success, the value of the fund of the dispute, details of the likely costs 

the trustees or personal representative and other parties; 

http://www.step.org/costs-trusts-litigation
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part64/pd_part64b
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part64/pd_part64b
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 the evidence must identify any other relevant factors that may influence the court’s 

decision; 

 the evidence must indicate the extent and outcome of discussion with beneficiaries; 

and 

 in respect of any litigation, information about whether any relevant pre-action 

protocols have been complied with and whether ADR has been proposed or will be 

(and if not, why not). 

Cost-capping 

‘Costs capping orders can now be made only in exceptional circumstances where (i) it is in 

the interests of justice to do so, (ii) there is a substantial risk that without the imposition of a 

cap, disproportionate costs will be incurred and (iii) where conventional case management 

and a detailed assessment are not sufficient to control costs adequately…Whilst in theory 

they remain a tool of costs control in those cases where a costs management order is not 

made, the exceptionality test, coupled with renewed court focus on proportionate case 

management, conspire to read the last rites over an innovative and interesting harbinger of 

the rationale behind the CPR amendments made in April 2013.’ Paragraphs 17.6 and 17.7 

‘Cook on Costs 2015’, by Simon Middleton and Jason Rowley. 

Cost sanctions for refusing to mediate 

s.15 Trustee Act 1925 provides, 

‘A personal representative, or two or more trustees acting together, or, subject to the 

restrictions imposed in regard to receipts by a sole trustee not being a trust corporation, a 

sole acting trustee where by the instrument, if any, creating the trust, or by statute, a sole 

trustee is authorised to execute the trusts and powers reposed in him, may, if and as he or 

they think fit— 

(f) compromise, compound, abandon, submit to arbitration, or otherwise settle any debt, 

account, claim, or thing whatever relating to the testator’s or intestate’s estate or to 

the trust; 

and for any of those purposes may enter into, give, execute, and do such agreements, 

instruments of composition or arrangement, releases, and other things as to him or them 

seem expedient, without being responsible for any loss occasioned by any act or thing so 
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done by him or them if he has or they have discharged the duty of care set out in section 1(1) 

of the Trustee Act 2000.’ 

Claims under the Inheritance Act are claims against the individual rights of the beneficiaries 

of the estate, and not claims against the estate as a whole. An executor has no power to 

compromise claims pursuant to s.15 Trustee Act 1925 without reference to the beneficiaries. 

If the beneficiaries wish the executor to assume that role, the appropriate course for him to 

adopt is to seek to negotiate a compromise with the authority of the beneficiaries with 

suitable indemnities as to costs. If any children or protected persons are affected or if any real 

doubt exists as to the propriety of any negotiated compromise, the executor must also apply 

to the court for approval of any resulting compromise using the procedure available under 

paragraph 1.A of Practice Direction 64A of the Civil Procedure Rules 1998.  

If one or both parties in litigation have acted unreasonably in refusing to use mediation to 

resolve their dispute, the court may mark its disapproval by making an adverse costs order.  

This has long been used as a means of compelling suitable litigation behaviour, and following 

the decision of the Court of Appeal in Halsey v Milton Keynes General NHS Trust [2004], 

the same compulsion can be applied to mediation.  

The compulsion operates by potentially overturning the presumption that the successful party 

should be awarded its costs where that party had unreasonably refused an offer of mediation.  

The principles of Halsey have also been directly expressed in procedural rules and extended 

further. For example, the CPR Practice Direction –Pre-Action Conduct, allows the court to 

penalise a party who has not followed the requirements of the practice direction by forcing 

the payment of costs by the successful party (even on the small claims track), or by forcing 

the payment of costs on an indemnity basis (PD paragraph 4.6). 

Executor’s indemnity 

CPR r.46.3 (Limitations on court’s power to award costs in favour of trustee or 

personal representative) provides, 

‘(1)  This rule applies where – 

(a)  a person is or has been a party to any proceedings in the capacity of trustee or 

personal representative; and 
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(b) rule 44.5 does not apply. 

(2)  The general rule is that that person is entitled to be paid the costs of those 

proceedings, insofar as they are not recovered from or paid by any other person, out 

of the relevant trust fund or estate. 

(3)  Where that person is entitled to be paid any of those costs out of the fund or estate, 

those costs will be assessed on the indemnity basis.’ 

Paragraphs 1.1 and 1.2 of the Practice Direction supplementing r.46 state, 

‘1.1 A trustee or personal representative is entitled to an indemnity out of the relevant 

trust fund or estate for costs properly incurred. Whether costs were properly incurred 

depends on all the circumstances of the case including whether the trustee or 

personal representative (‘the trustee’) – 

(a)  obtained directions from the court before bringing or defending the 

proceedings; 

(b)  acted in the interests of the fund or estate or in substance for a benefit other 

than that of the estate, including the trustee's own; and 

(c)  acted in some way unreasonably in bringing or defending, or in the conduct 

of, the proceedings. 

1.2 The trustee is not to be taken to have acted for a benefit other than that of the fund by 

reason only that the trustee has defended a claim in which relief is sought against the 

trustee personally.’ 

Part 36 Offers (the new code) 

‘CPR Part 36 contains a set of rules aimed at encouraging parties to settle their disputes. It 

does this by imposing sanctions where a party refuses an offer to settle made under Part 36 

but then fails to get a better result by going to trial.  Although Part 36 is generally seen as 

one of the success stories of the Civil Procedure Rules, its provisions are highly technical and 

have led to a significant amount of case law. Part 36 has been revised a number of times to 

address various issues or uncertainties, and is being revised again following a review by the 

CPR Committee.’ Significant changes to CPR Part 36 from April 2015 – ‘Litigation Notes’ 

by Herbert Smith Freehills: http://hsfnotes.com/litigation/2015/01/07/significant-changes-to-

http://hsfnotes.com/litigation/2015/01/07/significant-changes-to-cpr-part-36-from-april-2015/
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cpr-part-36-from-april-2015/. The Civil Procedure (Amendment No. 8) Rules 2014 are 

available to download at: http://www.legislation.gov.uk/uksi/2014/3299/schedule/1/made. 

A part 36 offer may be made before proceedings by both claimants and defendants. Under the 

new code, a Part 36 offer attracts greater punitive cost consequences for a defendant who 

fails to beat a claimant’s offer.  

CPR r.36.17 provides, 

‘Costs consequences following judgment 

(1)  Subject to rule 36.21, this rule applies where upon judgment being entered— 

(a) a claimant fails to obtain a judgment more advantageous than a 

defendant’s Part 36 offer; or 

(b) judgment against the defendant is at least as advantageous to the 

claimant as the proposals contained in a claimant’s Part 36 offer. 

(Rule 36.21 makes provision for the costs consequences following 

judgment in certain personal injury claims where the claim no longer 

proceeds under the RTA or EL/PL Protocol.) 

(2)  For the purposes of paragraph (1), in relation to any money claim or money 

element of a claim, “more advantageous” means better in money terms by any 

amount, however small, and “at least as advantageous” shall be construed 

accordingly. 

(3)  Subject to paragraphs (7) and (8), where paragraph (1)(a) applies, the court 

must, unless it considers it unjust to do so, order that the defendant is entitled 

to— 

(a)  costs (including any recoverable pre-action costs) from the date on 

which the relevant period expired; and 

 (b) interest on those costs. 

(4)  Subject to paragraph (7), where paragraph (1)(b) applies, the court must, 

unless it considers it unjust to do so, order that the claimant is entitled to— 

(a) interest on the whole or part of any sum of money (excluding interest) 

awarded, at a rate not exceeding 10% above base rate for some or all 

of the period starting with the date on which the relevant period 

expired; 

http://hsfnotes.com/litigation/2015/01/07/significant-changes-to-cpr-part-36-from-april-2015/
http://www.legislation.gov.uk/uksi/2014/3299/schedule/1/made
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(b) costs (including any recoverable pre-action costs) on the indemnity 

basis from the date on which the relevant period expired; 

(c) interest on those costs at a rate not exceeding 10% above base rate; 

and 

(d) provided that the case has been decided and there has not been a 

previous order under this sub-paragraph, an additional amount, which 

shall not exceed £75,000, calculated by applying the prescribed 

percentage set out below to an amount which is— 

(i) the sum awarded to the claimant by the court; or 

(ii) where there is no monetary award, the sum awarded to the 

claimant by the court in respect of costs— 

Amount awarded by the court Prescribed percentage 

Up to £500,000 10% of the amount awarded 

Above £500,000 10% of the first £500,000 and (subject to the 

limit of £75,000) 5% of any amount above that figure. 

(5)  In considering whether it would be unjust to make the orders referred to in 

paragraphs (3) and (4), the court must take into account all the circumstances 

of the case including— 

 (a) the terms of any Part 36 offer; 

(b) the stage in the proceedings when any Part 36 offer was made, 

including in particular how long before the trial started the offer was 

made; 

(c) the information available to the parties at the time when the Part 36 

offer was made; 

(d) the conduct of the parties with regard to the giving of or refusal to give 

information for the purposes of enabling the offer to be made or 

evaluated; and 

(e) whether the offer was a genuine attempt to settle the proceedings. 

(6)  Where the court awards interest under this rule and also awards interest on 

the same sum and for the same period under any other power, the total rate of 

interest must not exceed 10% above base rate. 

(7)  Paragraphs (3) and (4) do not apply to a Part 36 offer— 

(a) which has been withdrawn; 
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(b) which has been changed so that its terms are less advantageous to the 

offeree where the offeree has beaten the less advantageous offer; 

(c) made less than 21 days before trial, unless the court has abridged the 

relevant period. 

(8)  Paragraph (3) does not apply to a soft tissue injury claim to which rule 36.21 

applies. 

(Rule 44.2 requires the court to consider an offer to settle that does not have the costs 

consequences set out in this Section in deciding what order to make about costs.)’ 

The new costs management regime and filing of budgets 

Costs management procedures were introduced for multi-track cases commenced on or after 

1 April 2013 in both the county court and the High Court. For cases commenced on or after 

22 April 2014, the budgeting regime applies to all Part 7 multi-track cases below £10 million 

in all courts. 

From 22 April 2014, the costs management provisions of CPR, r. 3 s.2 and CPR PD 3E 

(including costs budgets) will not automatically apply to any Part 8 claim. Those provisions 

will only apply if the court makes a positive order that they should (as expressly confirmed 

by new Rule 3.12(1A)). 

The Civil Procedure Rule Committee’s “CPR, r. 3.12 – note of clarification” dated 4 April 

2014 makes it clear that the changes only apply to cases commenced on or after 22 April 

2014. 

The amendments are contained in new versions of CPR rules 3.12 and 3.15 and Practice 

Direction 3E – Costs Management. 

‘Where the regime applies, parties are required to file a budget in a specified form by the 

date specified in the notice of proposed allocation which is likely to be before the first case 

management conference. There is a statement of truth that must be signed by a senior legal 

representative. Failure to file a budget despite being required to do will be treated as having 

filed a budget comprising only the applicable court fees (CPR, r 3.14) (as in Mitchell v News 

Group Newspapers Ltd [2013]…The court may decide to actively manage the costs of the 

dispute by way of a costs management order. Where costs are subject to the new costs 

management regime, on assessment the court will have regard to the last approved budget or 
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any budgets previously filed (CPR, r 3.18).’ Paragraphs 13.190-13.192 ‘Probate Disputes 

and Remedies’ (2014), by Dawn Goodman, Paul Hewitt, and Henrietta Mason. 

The CPR principles in relation to Part 7 claims were recently discussed by Hickinbotton J in 

Kershaw v Roberts & anr [2014] WTLR 1395, who stated, 

‘Most claims are commenced under CPR Part 7, which generally requires a claimant 

to serve particulars of claim to which the defendant responds by filing a defence.  

Once a defence is filed, a court officer makes a provisional allocation of the claim to 

one of the three tracks (small claims track, fast track or multi-track) and serves on the 

parties a notice of that provisional allocation which requires each party to complete 

and file a directions questionnaire (Rule 26.3(1)). Directions are required for 

(amongst other things) service of evidence. When those questionnaires are filed, the 

court allocates the claim to a track (Rule 26.5(1)) – if necessary, after a hearing 

(Rule 26.5(4)) – and serves the parties with a notice of allocation (Rule 26.9(1)). If 

there is an allocation hearing, then, of course, at that hearing the court may exercise 

its general procedural powers under Rule 3.1 to make whatever case management 

directions it considers appropriate at that stage. An allocation hearing is not a CMC.  

The multi-track is the normal track for claims for which the small claims track or the 

fact track is not appropriate (Rule 26.6(6)). It therefore tends to be reserved for 

claims which are of higher value and/or greater complexity.  

If the court allocates the claim to the multi-track, CPR Part 29 applies. CMCs are a 

creature of Part 29. "Case management conference" is not defined in the Rules.  

However, it is clearly used as a term of art in the CPR, which give a "case 

management conference" its own characteristics and attributes. Paragraph 5 of CPR 

PD 29 sets out some of these, including what the court will wish to do (paragraph 

5.1), the requirement that a legal representative to appear who is personally involved 

in the case and who has authority and information to deal with issues that might arise 

(paragraph 5.2), and the topics the court will likely cover (paragraph 5.3). For such 

a hearing, paragraphs 5.6 and 5.8 provide:  

"5.6 To assist the court, the parties and their legal advisers should –  

(1)  ensure that all documents that the court is likely to ask to see 

(including witness statements and experts' reports) are brought to the 

hearing, 

(2)  consider whether the parties should attend, 
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(3)  consider whether a case summary will be useful, and 

(4)  consider what orders each wishes to be made and give notice of them 

to the other parties. 

… 

5.8 

(1)  Where a party wishes to obtain an order not routinely made at a case 

management conference and believes that his application will be 

opposed, he should issue and serve the application in time for it to be 

heard at the case management conference. 

(2)  If the time allowed for the case management conference is likely to be 

insufficient for the application to be heard he should inform the court 

at once so that a fresh date can be fixed. 

(3)  A costs sanction may be imposed on a party who fails to comply with 

sub-paragraph (1) or (2)." 

Under the heading "Case management", Rule 29.2(1) provides:  

"When it allocates a case to the multi-track, the court will –  

(a)  give directions for the management of the case and set a timetable for the steps 

to be taken between the giving of directions and the trial; or may 

(b)  fix 

(i)  a case management conference; or 

(ii)  a pre trial review, 

or both, and give such other directions relating to the management of the case as it 

sees fit." 

The word "may" was added to the end of Rules 29.2(1)(a) in 2013. The use of the 

obligatory "will" prior to one option (i.e. give directions), and discretionary "may" 

prior to the second option (i.e. fix a CMC or pre-trial review), makes the construction 

of this provision challenging – as it is less than fully clear as to whether, on 

allocating a claim to the multi-track, it is open to a court to do neither. However, 

whether it imposes an obligation on the court or merely a power, the trigger is beyond 

doubt clear: it is the court actually allocating the case to the multi-track.  

In addition, CPR Rule 29.3(1) provides that:  

"The court may fix –  

(a)  a case management conference; or  

(b)  a pre-trial review, 
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at any time after the claim has been allocated." 

 

This clearly gives the court a power. The rule immediately follows Rule 29.2; and, 

particularly when read in the light of its immediate predecessor, it seem to me that, on 

its proper construction, that express power too is triggered by the allocation of the 

claim to the multi-track by the court. It is that allocation which provides the point in 

time after which the court may fix a CMC.  

Therefore, Rules 29.2 and 29.3 enable the court to fix a CMC in any claim which it 

(the court) has allocated to the multi-track.  

That is CPR Part 7. An alternative procedure for claims is found in Part 8, which 

replaced the former originating summons procedure. The Part 8 procedure is "in 

general terms designed for the determination of relevant claims without elaborate 

pleadings" (White Book Note 8.0.2), especially claims which are unlikely to involve 

substantial dispute of fact. The hallmark of Part 8 claims is not high value and/or 

complexity, it is the nature of the claim which makes a less sophisticated procedure 

appropriate irrespective of value or complexity. Indeed, Part 8 claims cover a wide 

spectrum of value and complexity, from straightforward landlord and tenant actions 

to sophisticated commercial claims. Generally, evidence is in written form and served 

with the claim form, acknowledgment of service and in reply. Some parts of the 

general rules apply to Part 8 claims; but, as I have indicated (paragraph 15 above), 

some (e.g. by virtue of Rule 8.9(c), Part 26) do not.  

As and when a Part 8 claim is in fact allocated to the multi-track, then the case 

management provisions of Part 29 (including the power to fix a CMC under Rules 

29.2 and 29.3) apply … Those provisions are triggered by the actual allocation of the 

claim by the court. On the other hand, the regime for a Part 8 claim not in fact 

allocated to the multi-track is covered by Part 8 itself and CPR PD 8A. There is no 

mention here, at all, of CMCs. "Managing the claim" is dealt with in paragraph 6 of 

CPR PD 8A:  

"6.1  The court may give directions immediately a Part 8 claim form is 

issued either on the application of a party or on its own initiative. The 

directions may include fixing a hearing date where –  

(1)  there is no dispute, such as in child and protected party 

settlements; 
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(2)  where there may be a dispute, but a hearing date could 

conveniently be given. 

6.2  Where the court does not fix a hearing date when the claim form is 

issued, it will give directions for the disposal of the claim as soon as 

practicable after the defendant has acknowledged service of the claim 

form or, as the case may be, after the period for acknowledging service 

has expired. 

6.3  Certain applications may not require a hearing. 

6.4  The court may convene a directions hearing before giving directions." 

…CMCs are a creature of CPR Part 29; and the express power to fix such a hearing 

is triggered by the allocation of a claim to the multi-track by the court. It is that 

actual allocation that triggers the various procedural obligations attached to a CMC. 

If the Rules intended this paragraph of CPR PD 8A to refer to a CMC it could (and 

would) have said so. Deliberately, the Rules use a different expression.  

Procedural judges who look at a Part 8 claim for the first time must therefore always 

consider the most appropriate course for any particular Part 8 claim, including the 

following questions:  

i)  Should the claim proceed as a Part 8 claim, or would the Part 7 procedure be 

more appropriate (because, e.g., there are significant disputes of fact that will 

require oral evidence)? If the latter, the usual Part 7 procedures apply, 

including tracking and (if it is allocated to the multi-track) the provisions of 

Part 29 including CMCs. 

ii)  If the claim remains as a Part 8 claim, should the claim be specifically tracked 

and, if so, what is the appropriate track? If it is positively allocated to the 

multi-track, then again the provisions of Part 29 including CMCs will apply.  

iii)  If the claim remains as track-unallocated, can and should any directions be 

given immediately without a hearing; and, if so, what directions?  

iv)  If a hearing is necessary, what is the nature and scope of the hearing that is 

necessary? The notice of hearing should make clear the scope of the hearing, 

and any particular matters which the court may wish to consider at a hearing. 

Being a Part 8 claim, one of those issues might be whether the claim can be 

disposed of at that first hearing. Indeed, in many cases, the first hearing will 

be a disposal hearing, and the notice should be marked as such. 
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A party will only be required to serve a costs budget if such a requirement is 

triggered, e.g. by the fixing of a CMC following specific allocation of the claim to the 

multi-track…a costs budget is only triggered by the first CMC…’  

‘If a party has failed to file a costs budget in time, under CPR 3.14 it is treated as having 

filed a budget limited to court fees, so that in effect (and subject to obtaining relief from 

sanction) its recoverable costs are limited to court fees. Where that is the case, there may be 

little incentive for the opponent to settle in the face of a Part 36 offer from the party in 

default, as the costs risk if it fails to beat the offer may be minimal. The new CPR 36.23 

addresses this difficulty by providing that, in such circumstances, the defaulting party’s 

recoverable costs for the purposes of Part 36 will be 50% of the costs that would otherwise 

be recoverable, but will not be limited to court fees. Note however that this provision only 

applies to the costs from expiry of the relevant period onward. Where it is the claimant that is 

in default, and the offer is accepted within the relevant period, this new rule does not allow 

the claimant to avoid the limitation to court fees.’  Significant changes to CPR Part 36 from 

April 2015 – ‘Litigation Notes’ by Herbert Smith Freehills. 

The rules relating to costs in probate cases 

The general rule 

The costs of a contentious probate action, like those of any other civil claim, are within the 

discretion of the court, and CPR Parts 43 and 44 will apply. The general rule, enshrined in 

CPR 44.3(2)(a), is that the unsuccessful party will be ordered to pay the costs of the 

successful party, or in other words that costs follow the event.’ Kostic v Chaplin [2008]. 

s.51 Senior Courts Act provides, 

‘(1) Subject to the provisions of this or any other enactment and to rules of court, the costs 

of and incidental to all proceedings in— 

(a) the civil division of the Court of Appeal; 

(b) the High Court; and 

(c) any county court, 

shall be in the discretion of the court. 
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(2) Without prejudice to any general power to make rules of court, such rules may make 

provision for regulating matters relating to the costs of those proceedings including, 

in particular, prescribing scales of costs to be paid to legal or other representatives 

or for securing that the amount awarded to a party in respect of the costs to be paid 

by him to such representatives is not limited to what would have been payable by him 

to them if he had not been awarded costs. 

(3) The court shall have full power to determine by whom and to what extent the costs are 

to be paid. 

(4) In subsections (1) and (2) “proceedings” includes the administration of estates and 

trusts. 

(6) In any proceedings mentioned in susbsection (1), the court may disallow, or (as the 

case may be) order the legal or other representative concerned to meet, the whole of 

any wasted costs or such part of them as may be determined in accordance with rules 

of court. 

(7) In subsection (6), “wasted costs” means any costs incurred by a party— 

(a) as a result of any improper, unreasonable or negligent act or omission on the 

part of any legal or other representative or any employee of such a 

representative; or 

(b) which, in the light of any such act or omission occurring after they were 

incurred, the court considers it is unreasonable to expect that party to pay. 

(13) In this section “legal or other representative”, in relation to a party to proceedings, 

means any person exercising a right of audience or right to conduct litigation on his 

behalf.’ 

CPR r.44.2 provides, 

‘(1)  The court has discretion as to – 

(a)  whether costs are payable by one party to another; 

(b)  the amount of those costs; and 

(c)  when they are to be paid. 
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(2)  If the court decides to make an order about costs – 

(a)  the general rule is that the unsuccessful party will be ordered to pay the costs 

of the successful party; but 

(b)  the court may make a different order. 

(3)  The general rule does not apply to the following proceedings – 

(b)  proceedings in the Court of Appeal from a judgment, direction, decision or 

order given or made in probate proceedings or family proceedings. 

(4)  In deciding what order (if any) to make about costs, the court will have regard to all 

the circumstances, including – 

(a)  the conduct of all the parties; 

(b) whether a party has succeeded on part of its case, even if that party has not 

been wholly successful; and 

(c)  any admissible offer to settle made by a party which is drawn to the court’s 

attention, and which is not an offer to which costs consequences under Part 36 

apply. 

(5)  The conduct of the parties includes – 

(a)  conduct before, as well as during, the proceedings and in particular the extent 

to which the parties followed the Practice Direction – Pre-Action Conduct or 

any relevant pre-action protocol; 

(b)  whether it was reasonable for a party to raise, pursue or contest a particular 

allegation or issue; 

(c)  the manner in which a party has pursued or defended its case or a particular 

allegation or issue; and 

(d)  whether a claimant who has succeeded in the claim, in whole or in part, 

exaggerated its claim. 

(6)  The orders which the court may make under this rule include an order that a party 

must pay – 
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(a)  a proportion of another party’s costs; 

(b)  a stated amount in respect of another party’s costs; 

(c)  costs from or until a certain date only; 

(d)  costs incurred before proceedings have begun; 

(e)  costs relating to particular steps taken in the proceedings; 

(f)  costs relating only to a distinct part of the proceedings; and 

(g)  interest on costs from or until a certain date, including a date before 

judgment. 

(7)  Before the court considers making an order under paragraph (6)(f), it will consider 

whether it is practicable to make an order under paragraph (6)(a) or (c) instead. 

(8)  Where the court orders a party to pay costs subject to detailed assessment, it will 

order that party to pay a reasonable sum on account of costs, unless there is good 

reason not to do so.’ 

The two exceptions to the general rule  

Recently in Re McKeen; Viva! Campaigns & anr v Scott [2014] WTLR 461, HHJ Simon 

Barker QC stated, 

‘The starting point is the general rule under the CPR that costs follow the event. In general 

terms, such an order is to be viewed as the just reflection in costs of what has been decided 

substantively. Nevertheless, (1) where a testator has brought about the litigation, the court 

may order that the losing party's costs are paid out of the estate, and (2) where the 

circumstances are such that investigation of a propounded will was reasonable, the court 

may order the parties to bear their own costs. In a case such as the present, just 

determination of the costs may require a hybrid order drawing on these further well 

recognised principles.’ 

In Kostic v Chaplin [2008] Henderson J stated, 

‘The two exceptions were stated as follows by Sir Gorell Barnes P in Spiers v English [1907] 

P 122 at 123:  
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"In deciding questions of costs one has to go back to the principles which govern 

cases of this kind. One of those principles is that if a person who makes a will or 

persons who are interested in the residue have been really the cause of the litigation a 

case is made out for costs to come out of the estate. Another principle is that, if the 

circumstances lead reasonably to an investigation of the matter, then the costs may be 

left to be borne by those who have incurred them. If it were not for the application of 

those principles, which, if not exhaustive, are the two great principles upon which the 

Court acts, costs would now, according to the rule, follow the event as a matter of 

course. Those principles allow good cause to be shewn why costs should not follow 

the event. Therefore, in each case where an application is made, the Court has to 

consider whether the facts warrant either of those principles being brought into 

operation." 

This statement of principle makes it clear, in my judgment, that a positive case has to be 

made out before departing from the general rule that costs should follow the event, and also 

that "the two great principles upon which the court acts" are neither exhaustive nor rigidly 

prescriptive. They are guidelines, not straitjackets, and their application will depend on the 

facts of the particular case. The important distinction between the two exceptions to the 

general rule is, of course, that where the first exception applies the unsuccessful party may be 

awarded his costs out of the estate, whereas if the case is merely one where "the 

circumstances lead reasonably to an investigation of the matter", the appropriate order is 

likely to be that each side will be left to bear its own costs.  

What is meant, for the purposes of the first exception, by saying that the testator has been 

"really the cause of the litigation"? And what is meant, for the purposes of the second 

exception, by saying that "the circumstances lead reasonably to an investigation of the 

matter"? There are at least four earlier cases which throw some light on these questions, and 

I will now consider them in turn.  

In Mitchell v Gard (1863) 3 Sw.&Tr. 275 the relevant principles were stated for the first time 

by Sir James Wilde (the future Lord Penzance) hearing an application by the next of kin of 

the deceased, who had unsuccessfully opposed the will in a testamentary suit tried before 

Byles J and a jury, for their costs to be paid out of the estate. Sir James Wilde said this at 

277-8:  
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"The basis of all rule on this subject should rest upon the degree of blame to be 

imputed to the respective parties; and the question who shall bear the costs? will be 

answered with this other question, whose fault was it that they were incurred? If the 

fault lies at the door of the testator, his testamentary papers being surrounded with 

confusion or uncertainty in law or fact, it is just that the costs of ascertaining his will 

should be defrayed by his estate. 

… 

But if the testator be not in fault, and those benefited by the will not to blame, to whom is the 

litigation to be attributed? In the litigation entertained by other Courts, this question is in 

general easily solved by the presumption that the losing party must needs be in the wrong, 

and, if in the wrong, the cause of a needless contest. But other considerations arise in this 

Court. It is the function of this Court to investigate the execution of a will and the capacity of 

the maker, and having done so, to ascertain and declare what is the will of the testator. If fair 

circumstances of doubt or suspicion arise to obscure this question, a judicial enquiry is in a 

manner forced upon it. Those who are instrumental in bringing about and subserving this 

enquiry are not wholly in the wrong, even if they do not succeed. And so it comes that this 

Court has been in the practice on such occasions of deviating from the common rule in other 

Courts, and of relieving the losing party from costs, if chargeable with no other blame than 

that of having failed in a suit which was justified by good and sufficient grounds for doubt. 

From these considerations, the court deduces the two following rules for its future guidance: 

first, if the cause of litigation takes its origin in the fault of the testator or those interested in 

the residue, the costs may properly be paid out of the estate; secondly, if there be sufficient 

and reasonable ground, looking to the knowledge and means of knowledge of the opposing 

party, to question whether the execution of the will or the capacity of the testator, or to put 

forward a charge of undue influence or fraud, the losing party may properly be relieved from 

the costs of his successful opponent." 

Although Sir James Wilde framed his first rule in terms of blame and fault, it is in my view 

reasonably clear that he did not necessarily mean moral fault or culpability, but rather that 

the touchstone should be whether it was the testator's own conduct which had led to his will 

"being surrounded with confusion or uncertainty in law or fact". If that causal test is 

satisfied, it should not in my judgment matter for the purposes of the first rule whether the 

problem is one relating to the state in which the deceased has left his testamentary papers 
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(for example where a will cannot be found, or where there is a question whether a will has 

been revoked), or whether the problem relates to the capacity of the deceased to make a will. 

I do not, therefore, read Sir James Wilde's formulation of the second rule as implying that an 

unsuccessful challenge to (or defence of) a will on grounds of want of knowledge and 

approval, lack of due execution or mental incapacity can never come within the scope of the 

first rule, but rather as being intended to provide guidance in cases where, on the facts, the 

first rule is not engaged.  

I would also point out that at 279 the judge noted the difficulty of extracting any general rule 

from the earlier case law, and said that his two rules were designed to strike a balance 

between two principles of high public importance, the first being that "parties should not be 

tempted into a fruitless litigation by the knowledge that their costs will be defrayed by 

others", and the other being that "doubtful wills should not pass easily into proof by reason 

of the cost of opposing them".  

In Davies v Gregory (1873) LR 3 P&D 28, Sir James Hannen, giving a reserved judgment on 

costs after hearing an action in which he had pronounced in favour of a will, held that (to 

quote the head note):  

"The costs of an unsuccessful opposition to a will must be paid out of the estate in 

cases where the testator, by his own conduct, and habits, and mode of life, has given 

the opponents of the will reasonable ground for questioning his testamentary 

capacity." 

In the course of his judgment, the judge expressly rejected (at 31) the submission that the first 

rule or exception applied only in cases where the state in which the deceased left his papers 

had given rise to the litigation, and said the reason why costs were payable out of the estate 

was: 

"because the conduct of [the] testator himself caused the litigation." 

He continued, in a passage with which I entirely agree: 

"That principle having once been extracted from the decisions, we should no longer 

slavishly confine ourselves to precisely the same state of facts in applying it, but 

should apply it to all cases to which it is fairly applicable. The principle being as I 

have stated, the question to be determined in each case is this: Is the testator, by 
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reason of his conduct, to be considered the cause of the reasonable litigation which 

has occurred after his death as to the validity of his will?" 

After giving some instructive examples of cases where the first rule had been applied, Sir 

James Hannen went on at 33 to explain in what circumstances each party ought to pay his 

own costs:  

"Where the facts show that neither the testator nor the persons interested in the 

residue have been to blame, but where the opponents of the will have been led 

reasonably to the bona fide belief that there was good ground for impeaching the will, 

there will be no order as to costs. Of course the opponents must have taken all proper 

steps to inform themselves as to the facts of the case, but if, having done so, they bona 

fide believe in the existence of a state of things which, if it did exist, would justify 

litigation, then, although no blame should attach to the testator or to the executors 

and persons interested in the residue, each party must bear his own costs." 

I would add two comments. First, although the judge used the word "blame" to refer to cases 

where the first rule applied, his previous discussion of the first rule makes it clear that he did 

not regard moral blameworthiness as the criterion, but simply whether the testator's conduct 

had been the cause of the litigation. Secondly, although he did not discuss Mitchell v Gard in 

the judgment, it was cited to him by counsel for the next of kin. Given the absence of any 

adverse comment, it seems to me that he must have interpreted it in the same way as I have: 

see paragraph 9 above.  

Two months after Davies v Gregory Sir James Hannen presided over another probate action 

which was tried before him and a special jury, Boughton v Knight (1873) LR 3 P&D 64. The 

issue in the case was testamentary capacity, and the jury found that the testator had not been 

of sound mind, memory and understanding when he made the will propounded by the 

plaintiffs. The judge's direction to the jury on the subject of testamentary capacity was based 

on the recent decision in Banks v Goodfellow, to which he had been party as a member of the 

court. However, the importance of the case for present purposes lies in the judge's decision 

on costs, which is accurately summarised in the headnote as follows:  

"Prima facie, an executor is justified in propounding his testator's will, and if the facts within 

his knowledge at the time he does so tend to show eccentricity merely on the part of the 

testator, and he is totally ignorant at the time of the circumstances and conduct which 
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afterwards induce a jury to find that the testator was insane at the date of the will, he will, on 

the principle that the testator's conduct was the cause of litigation, be entitled to receive his 

costs out of the estate, although the will be pronounced against." 

Sir James Hannen's comments at 78-9 on the absence of any necessary correlation between 

eccentricity and testamentary incapacity are in my view apposite to the present case. He said 

at 78:  

"But it appears to me that it would be highly dangerous to encourage the notion that 

because a person is eccentric in his habits of life he is therefore incompetent to make 

a will. There was nothing in the case which led me to suspect that Sir Charles [the 

executor who propounded the will] had ever heard anything about the testator which 

went beyond eccentricity. His having bands of music at his house, the mode in which 

he exercised his horses, his shooting rooks in company with his servants, those and 

similar acts fell far short of evidence to establish incapacity … The circumstances 

that made an impression on my mind, and therefore probably on the jury, were these: 

when the testator's history came to be sifted, it turned out that he had recurring 

throughout his life a set of delusions which, from their nature, had a tendency to 

impair his disposing powers. He had suspicions of the motives which actuated the 

persons about him. Of all these incidents Sir Charles must have been totally ignorant. 

… Sir Charles had no knowledge of this strange inner life. In determining whether or 

not he should propound this will, he had only before him evidence that the testator 

was a very eccentric man. Practically he had nothing more; that is the utmost to 

which it went. Under these circumstances, was he justified in propounding the will? I 

think he was." 

Finally, in Twist v Tye [1902] P 92 Sir Gorell Barnes distinguished Boughton v Knight in 

holding that costs should follow the event in a case where the three plaintiff executors, who 

had unsuccessfully propounded a will, were also residuary legatees under the will, had 

themselves managed the deceased's affairs before she made it, and had had ample 

opportunity of forming an opinion as to her testamentary capacity. The case was therefore 

not one within the first exception, "because these three gentlemen were as much parties or 

privy to the making of the documents as she was herself". They had not acted improperly, but 

they had taken a view about the testatrix which turned out to be mistaken: see page 97. Nor 

was it a case where there should be no order as to costs, because the truth of the matter was 
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that the executors had taken a view and acted upon it, in circumstances where they stood to 

benefit if the will was upheld. There was accordingly nothing to warrant a departure from the 

general rule that costs should follow the event: see page 98.  

I should also refer to two cases in the Court of Appeal subsequent to Spiers v English, 

namely Re Plant deceased [1926] P 139 and Re Cutliffe's Estate [1959] P 6.  

The position in Re Plant was one of some procedural complexity, and the decision was 

mainly concerned with the right of an executor to his costs out of the estate unless he has 

acted unreasonably. The court was also divided on the appropriate order to be made on the 

facts. However, two members of the court endorsed the general rules stated by Sir Gorell 

Barnes P in Twist v Tye and Spiers v English (see per Lord Hanworth MR at 147-9 and 

Scrutton LJ at 152-3), although Scrutton LJ added this salutary warning at 152:  

"I should be reluctant to do anything to create the idea that unsuccessful litigants 

might get their costs out of the estate, without making a very strong case on [the] 

facts. The lure of "costs out of the estate" is responsible for much unnecessary 

litigation." 

In Re Cutliffe the Court of Appeal dismissed an appeal on costs from the trial judge 

(Collingwood J) who had ordered costs to follow the event in a case with highly unusual facts 

where the unsuccessful defendants had pleaded undue influence as well as lack of due 

execution and want of knowledge and approval, and their evidence had been disbelieved. In 

those circumstances it is hardly surprising that the Court of Appeal were unreceptive to the 

argument that the judge had erred in principle by failing to apply either of the exceptions in 

Spiers v English. The leading judgment was given by Hodson LJ, who at 16 referred to 

Spiers v English as "the most convenient case in which to find the principles on which the 

Probate Court exercises its discretion as to costs". At 19 he rejected a submission that the 

testator had himself been responsible for the litigation by making various confusing and 

inconsistent statements about his testamentary intentions in the final weeks of his life, and 

said that the first exception in Spiers v English should not extend to a case where the testator 

has by his words misled other people or inspired false hopes that they would benefit after his 

death. With regard to the first exception, he drew a parallel with the position on a 

construction summons where the testator has used language which is difficult to understand, 

and where he, either in person or through his solicitor, has created the difficulty. In such 

cases the costs are normally borne by the estate. He said that a similar rule applies in 
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probate actions where, for example, execution of the will is on the face of it doubtful, and 

there are grounds to make a handwriting expert suggest that the signature was a forgery.  

Morris LJ began his judgment at 21 by saying:  

"Costs are always in the discretion of the court; but, without restricting or in any way 

making rigid the exercise of that discretion, the courts have given general guidance 

which will enable those embarking on litigation to know how, in particular cases, the 

discretion is likely to be exercised." 

He then referred to Mitchell v Gard and Spiers v English as laying down the relevant 

principles. In the light of those principles, the first question which arose was "Was the 

testator in any way responsible for the litigation?" 

According to the report of the argument in Re Cutliffe at 11-12, Hodson LJ said that the old 

decisions, including Davies v Gregory, had been superseded by the principles stated in 

Spiers v English. However, I do not read this observation as implying that in his view the 

first exception was incapable of application in a case like Davies v Gregory where the 

testator's conduct had given rise to a trial on the issue of lack of testamentary capacity. 

Furthermore, even if that was Hodson LJ's view, it was obiter and does not seem to me to 

form part of the ratio of his judgment, which went no further than endorsing the correctness 

of the two general principles in Spiers v English.’  

The role of an executor in a constructive trust, resulting trust, or 

proprietary estoppel claim 

‘A very difficult situation arises where the personal representatives are not simply defending 

a contractual or debt claim to a limited amount but where the whole of the estate is under 

attack. This may happen where it is claimed that the deceased’s estate was actually held on 

trust wholly for another or was contractually committed by the deceased to another who 

acted to his detriment in reliance on that contractual commitment…Although the court may 

decide to permit the personal representatives to defend the claim at the expense of the estate 

– even though there may be no estate from which the costs could properly be paid if the 

attack on the estate is wholly successful – in Alsop Wilkinson v Neary [1995]…the court 

decided that where there was an attack on the whole of the fund and the dispute was in effect 

between rival claimants to the beneficial interest, in the absence of any direction to the 
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contrary from the court the duty of fiduciaries is to remain neutral and offer to submit to the 

court’s direction.’ Paragraph 13.214 ‘Probate Disputes and Remedies’ (2014), by Dawn 

Goodman, Paul Hewitt, and Henrietta Mason. 

In Alsop Wilkinson v Neary [1995] Lightman J stated, ‘Trustees (express and constructive) 

are entitled to an indemnity against all costs, expenses and liabilities properly incurred in 

administering the trust and have a lien on the trust assets to secure such indemnity. Trustees 

have a duty to protect and preserve the trust estate for the benefit of the beneficiaries and 

accordingly to represent the trust in a third party dispute. Accordingly their right to an 

indemnity and lien extends in the case of a third party dispute to the costs of proceedings 

properly brought or defended for the benefit of the trust estate. Views may vary whether 

proceedings are properly brought or defended, and to avoid the risk of a challenge to their 

entitlement to the indemnity (a beneficiaries dispute), trustees are well advised to seek court 

authorisation before they sue or defend. The right to an indemnity and lien will ordinarily 

extend to the costs of such an application. The form of application is a separate action to 

which all the beneficiaries are parties (either in person or by a representative defendant). 

With the benefit of their views the judge thereupon exercising his discretion determines what 

course the interests of justice require to be taken in the proceedings... So long as the trustees 

make full disclosure of the strengths and weaknesses of their case, if the trustees act as 

authorised by the court, their entitlement to an indemnity and lien is secure.’ 

The role of an executor in an Inheritance Act claim 

The role of an executor in an Inheritance Act claim is to assist the court, and CPR Part 57 

sets out the executor’s duties once proceedings have been issued under the Inheritance Act. 

An executor who is not a beneficiary is required to adopt a neutral stance and to confine his 

role to: providing details of the estate assets; obtaining the grant; and maintaining a back seat 

stance with regard to the litigation, leaving the claimant and beneficiaries to liaise directly 

regarding the claim.  

The executor’s duty to execute the terms of the will does not extend to defending the 

beneficial interests in it from attack. Taking a partisan role in the litigation can expose the 

executor to the risk of having their costs treated as litigation costs subject to s.51 Senior 

Courts Act 1981. Then the executor cannot expect to rely upon the indemnity provided for in 

CPR r.46.3. 


